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BEFORE THE STATE ENGINEER OF THE STATE OF UTAH

IN THE MATTER OF CHANGE APPLICATION

NUMBER 55-9279 (a21856)
I,IEMORANDUM DECISION

)
)
)

Change ApplicgJ,lon Number 55-9279 (a21856), 'in the name of Utah Water Company
L.L.C., was filed on November 10, f997,-to change the point of divers'ion, piacil
of use, and nature of use of 15.0 acre-feet ofwater. Heretofore, the water has
been diverted from Ontario Drain Tunnel, located South 1640 feet and West 1750
feet from the NE Corner of Section 24, T2S, R4E, SLB&M, and used for gener"ation
of power and for other purposes, 'including irrigation as described in tfre Provo
River Decree.

Hereafter, jt js proposed to divert 15.0 acre-feet ofwater fnom a well, located
North 4700 feet and East 3200 feet fnom the St^I Corner of Secti on 25, T3S, R6E,
SLB&M, 9.n ejght inch diameter well, 100 feet to 1500 feet deep. It is proposed
to use the water for the-iqf gqtion of 3.20 acres from April 15 to Septeinber 15,
lfe do.meptic-purpos_es_ol 12 familjes, and for" fire prbtectjon in Sections 27
through 34 of T3S, R6E, SLB&|\4.

The appll-c^ati_o11 was advertised jn The Wasatch Wave on Februar"y 11, 1998, andFebruar"y1B,199B'anciwasprotested@Water"ConseivancyDistiiit,
Midway irrigation Company, Provo River Water Users Assoc'iatjon, SalI Lake City
Corporation,.US Bureau of Reclamat'ion, and Unjted Park City Mines Company. Thil
protest from United Park City Mines Company was later withdrawn. In the wrjttenprotests i!-:s stated that the diversion of water upstream from Jordanelle
Reservojt" w'il1 impair t[e rlghts of Central Utah Water Conservancy Distrjct; thatif water js to.be r"eplaced _in Jordanelle Reservoir, the rights betweeh the
proposed-d'iversion and the Jordanelle Reservojr would be im[aired; that thereturn fl ow f rom domest"ic use i n a mounta'in si tuati on i s honex'isteni. tha
underlying water right has historic_a11y been a nonconsumptive rjght and nbw iiis proposed. to.be used consumpt_ively;-and that a strjct account"ing system to
regltlate thjs changg'is needed.' Responses to the protests were received from the
gpplic.ants stating ttrat th_e water djverted from tlie proposed well sites would not
be trjbutary to the Provo River above Jordanelle nor. to'Lake Creek, the wjtei frii
been used for municipal use in 0rem City which has been consumptive, theia will
be a dilect- replacement of water from-the Ontario Drain Tunriel to Jordanelle
Resenvoir for all water d'iverted, and the adminjstration of the cfrangeappl'lcatjon would be handled by the State Engineer^ or his duly appoinied iitei
commi ssi oner.

A,hearilg wal held,on May,6,,1998, at the Jordanelle State Park. At the hearing
the applicants stated that the water will be replaced on a one to one basis frofrtne Untario Drain Tunnel for all water diverted. Further explanation includeda desc.ription of the project consistlng of 160 acre lots wjih one home anO-J
caretaken home on e_ach lot; the appllcatlon was fjled for year"-iound use, Out inall likelihood would only be sealbnal. and a description"ot tf,e geoiogl, of 

-tf'e
area was given to demonstrate that the water djverted'by the proposid wej"ts woutdbe.trjbqtany to the Heber Va1ley below Jondanelle. "The ioi5i fiow rrom-ihe
Ontanio Drajn Tunnel is about 80d0. gpm, wit_[ a pumpin_g- rate oi-ZIOO gp* -if-no
pumplng occurred, the tunnel would Cventually natural"ly rise to about the 8000gpm.1.eve1. The protestants reiterated thetr protests ani ruitnei stated that the
:epplc systems do not work pr"operiy in the mbuntain settings with shaltow Oeplnto bedrock; the water would go info the shallow groundwatei Jnd Oe.oniJ*jC'nu
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the vegetat'ion. Irrigation water would sim'i1ar1y jnvolve almost total
consumpt'ion.

The State Engineer has reviewed the change application, the underly'ing water
rjSht, the protests, the jnformation submjtted at the hearing, geohydrology of
the area, and the extant literature regarding the area and has noted the
fo1 1 owi ng :

A. The applicants are pnoposing that fon every acre-foot diver"ted from the
proposed well sjtes, an acre-foot is released to Jordanelle Reservoir by
the Provo River Commissjoner. The water released w1ll make up part of thb
natural flow of the Provo River and be adminjstered under the'regulatjon
of the river comm'issioner_

B. Ev'idence was presented at the hearing to give the State Engineer a reasonto believe that the water diverted from the proposed wells would be
tributary to the Heber Valley. The water released from the Ontarjo Drain
Tunnel could replace that water.

C. The protestants have provided testjmony reganding the total consumption
use of the_proposed uses, due to the high mountar=n setting with shallow
soil^profile where the water would be consumed by the naturil vegetation.
The State Engi.neer is-gf the opinion that the usds as proposed in-the hign
mountain settjng would return less water than the same'uses jn a vallev
area, but total consumption is not 1ike1y. Howeven, because thA
applicants are proposing that the water be repiaced on a one to one basis,
return flow is not an 'issue at this time.

D. The water rlght upon.whi.ch this change application is based is part of the
Provo River Decree which is very generai'regarding a1l of the'authorized
uses. The State Engineer cannot adjudicate-the right; however, there js
sufficient ev'idence that it is valid-and has been utltized within the lastfive years jn an amount necessary to support thls change.

E. The.right upon which this change application'is based is from the Ontario
Dnain Tunnel and is subject to-othbi'rights and a reservation. The fjrst
5.5 cfs fr om the tunne'l goe_s _to M'idway- Irrigation Company. Qne half of
the water above the first 5.5 cfs, wh'ich il the right upon whlch this
cl19!9e qpplication is based, is !o go to Utah Power"and'Ljght CompJnV,
which right has been deeded to Utah Water Company LLC. T=here ii oire
reservation gl the parent-water.right: 210 acre-ieet of waten annually is
reserved to Un'ited Park Cl ty Mi nes . Thi s reservati on wi I I have ttj be
honored.

It is t!",e opi ni on of the State Engi neer that the chanqe appl j cati on can be
gqqr"ovgd,Plgvjded certain conditjons are imposed. In dvatr-ia'ting the vaiioui
elements of the unde.rly.ing- llghts, 'it is not the 'intention of the Siate Enginegito adjudicate the extent of these rights, rather to provide sufficjent defiiitionof .the rights to assure that other vested rights aie nof impaireo-nv irre Cr,inde
!lq-ry enla.rgement occurs. If , in a subseqirent action, itie courf"aojuoiCil6i
!19t !hl,t right js entitled to either more or less water, the State Engi;eer wili
adJust the f i gures accord'ingly.
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It is, therefore, 0RDERED and Application Numben 55-9279 (a21856) js hereby
APPROVED subject to prior n'ights and the following cond'itions:

1. The applicants shall install permanent measuring devices on all diversjon
structures. The 0ntanio Drain Tunnel shall be equipped with a real-tjme
gauge. The data from the real-time gauge shall be avajlable to the Provo
Ri ver Commi ss'ionen.

2. The Provo River Commissioner shall release to the natural flow of the
Provo River sufficient quantitjes of water from the Ontario Drajn Tunnel
so that the amount released from the Ontario Drain Tunnel less four
percent is eq_ua1 to the amount of water diver"ted from the proposed well.
Should this four percent loss be studled 'in depth. this.amount may be
altered due to the fjndings of such a study.

3. Any and all costs assocjated wjth the administration and distribution of
thi s change appl i cat'ion by the duly appoi nted Provo Rlver Commi ssi oner
shall be fhe responsibiljty of the appi'icants.

This Decis'ion is subject to the provjsions of Rule R655-6-17 of the Djvis'ion of
Water Rights and to Sections 63-46b-i3 and 73-3-14 of the Utah Code Annotated,
1953, which provide for f11ing either a Request for Reconsideration w'ith the
State Engineer or an gppqq] wjth the appropriate Distrjct Court. A Reguest for
Reconsideration must be fjled with the State Engineen wjthin 20 days of'the date
of this Dec'is'ion. However, a Request for Reconlideration js not d prerequjsite
to fi1lng a c_ourt appeal. A court appeai must be filed wjthin 30 days after" the
date of thjs Decis'ion, or jf a Request fon Reconsideration has been filed, wlthin
30 days.aftgl the date the Request for Reconsiderat'ion is den'ied. A Request for
Reconsideration js considered denied when no action js taken 20 days a'fter the
Request 'is fi I ed.

Dated this 6th day of August, 1998.

RLM: JER: et

Mailed a copy of the foregoing Memorandum
to:

Utah Water Company L. L. C.
P.0. Box 682402
Park City, UT 84068-2402

Central Utah Water Conservancy Distrjct
355 West University Parkway
0rem, UT 84058
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Central Utah Water Conservancy District
c/o Steven E. Clyde
201 South Main, Suite 1000
Salt Lake Cjty, UT 84111-2208

|\4idway Irnigatlon Company
c/o Steve Farrell
325 West 500 South
Midway, UT 84049

Provo Ri ver Water Users Associ ati on
1788 North State Street
Orem, UT 84057

Provo River Water Users Associat'ion
c/o Shawn E. Draney
10 Exchange P1ace, 11th Floor
Salt Lake Cjty, UT 84145-5000

Salt Lake City Cor"poration
c/o Christopher E. BramhalI
451 South State. Room 505
Salt Lake Cjty, UT 84111

US Department of the Interior
Bureau of Reclamat'ion
302 East 1860 South
Pr^ovo. UT 84606-7377

United Park City Mjnes Company
c/o Verl 0. Topham
P. 0. Box 1450
Pank City, UT 84060

Stanley H. Roberts, Jr.
1675 South 350 East
Orem, UT 84058

Lee Sim
Distribution Section


